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JONATHAN

1.

CHARNEY*

The Marine Environment and the
1982 United Nations Convention
on the Law of the Sea
I. Introduction
On November 16, 1993, the sixtieth ratification of the 1982 United Nations
Convention on the Law of the Sea was deposited with the United Nations Secretary-General.' The Convention entered into force on November 16, 1994.2 Prior
thereto, international negotiations successfully resolved disputes over the deep

Note: The American Bar Association grants permission to reproduce this article, or a part thereof,
in any not-for-profit publication or handout provided such material acknowledges original publication
in this issue of The International Lawyer and includes the title of the article and the name of the
author.
*Professor of Law, Vanderbilt University. Muna Farid, J.D., Vanderbilt University, 1994, and
Roger Martella, J.D., Vanderbilt University, expected 1995, provided research assistance.
1. United Nations Convention on the Law of the Sea [hereinafter LOS Convention], Dec. 10,
1982, U.N. Doc. A/CONF.62/122 reprinted in UNITED NATIONS, THE LAW OF THE SEAS: OFFICIAL
TEXT OF THE UNITED NATIONS CONVENTION ON THE LAW OF THE SEA WITH ANNEXES AND INDEX,

U.N. Sales No. E.83.V.5 (1983) [hereinafter OFFICIAL TEXT]. For the list of the 60 ratifications
and accessions to the LOS Convention, see Status of the United Nations Convention on the Law of
the Sea, LAW OF THE SEA BULLETIN, Dec. 1993, at 1. For the status of the signatories and parties,
see Status of the United Nations Convention on the Law of the Sea, 25 LAW OF THE SEA BULLETIN,
June 1994, at 1. As of October 1994, 67 ratifications were deposited.
2. LOS Convention, supra note 1, art. 308.
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sea-bed regime included in Part XI of the Convention and related annexes.3 This
resolution appears to have removed obstacles to adherence to the Convention by
the United States and other developed states.4 On July 28, 1994, the United States
3. LOS Convention, supra note 1. Part XI includes articles 133-191. The related annexes are
Annex IIl-Basic Conditions of Prospecting, Exploration and Exploitation, and Annex IV-Statute
of the Enterprise. Id.; see Statement by Ambassador Madeleine K. Albright, United States Permanent
Representative to the United Nations, USUN Press Release 55-(93) (Apr. 27, 1993), reprinted in
US Enters Sea-bed Negotiations, OCEANS POL'Y NEWS, Apr. 1993, at 2; Jonathan I. Charney, The
United States and the Revision of the 1982 Convention on the Law of the Sea, 23 OCEAN DEV. &
INT'L L. 279 (1992); David E. Pitt, U.S. Seeks to "Fix" Mining Provisions of Sea Treaty, N.Y.
TIMES, Aug. 28, 1993, at A3. A report on the U.N. Secretary-General's negotiations, the draft
UNGA Resolution and the text of the Agreement are found in Report of the Secretary-General,Law
of the Sea, U.N. Doc. A/48/950 (June 9, 1994). The UNGA Resolution adopted on July 30, 1994,
is Resolution 48/263, reprinted at 33 I.L.M. 1309 (1994).
The United States' main concerns with the deep sea-bed mining provisions included decision-making
by the International Sea-bed Authority Council, the status of the enterprise, the mining system,
transfer of technology, national liberation movements' participation in revenue sharing, and production limitations. See Working Paper, Approaches to Major Problemsin PartXl of the Draft Convention
on the Law of the Sea (U.S. Dep't of State, Current Policy No. 371, Law of the Sea, 1982). The
changing political climate and lack of economic viability of sea-bed mining led the U.S. administration
to recognize that the time was ripe for U.S. participation in the entry into force of the Convention
and that it should view the Convention in a wider context and not overstate ideological concerns
with the deep sea-bed mining regime. See George V. Galdorisi & James G. Stavridis, United Nations
Convention of the Law of the Sea: Time for a U.S. Reevaluation?, 40 NAVAL L. REV. 229 (1992),
available in Westlaw, NAVLR Database.
In 1990 United Nations Secretary-General P6rez de Cullar began a series of informal consultations
with 25 states-both signatory and nonsignatory states-in an effort to resolve the controversial
deep-sea bed mining issues blocking the industrialized states from ratifying the LOS Convention.
Charney, supra. During this period the secretariat identified possible solutions to nine areas of possible
problems with Part XI. Id. at 280. In 1992 the new Secretary-General Boutros Boutros-Ghali continued
the consultations. He emphasized that although the participation of the industrialized nations would
be crucial to the success of the Convention, he was not willing to renegotiate Part XI. See D.H.
Anderson, Efforts to Ensure Universal Participationin the United Nations Convention on the Law
of the Sea, 42 INT'L & COMP. L.Q. 654, 661 (1993). Instead, he emphasized the need to find a
solution to the industrialized states' concerns. Id.
4. President Reagan took the decision on July 9, 1982, that the United States would not sign
the LOS Convention. He identified the following problems with the deep sea-bed mining regime.
They were:
Provisions that would actually deter future development of deep seabed mineral
resources, when such development should serve the interest of all countries;
A decision-making process that would not give the United States or others a role
that fairly reflects and protects their interests;
Provisions that would allow amendments to enter into force for the United States
without its approval . . . ;
Stipulations relating to mandatory transfer of private technology and the possibility
of national liberation movements sharing in benefits; and
The absence of assured access for future qualified deep seabed miners to promote
the development of these resources.
Statement by the President, 18 WEEKLY COMP. PRES. Doc. 887 (July 9, 1982); see Charney, supra
note 3, at 285-86 & nn.22 & 23.
The United States policy regarding the deep sea-bed regime is described in MARKUS G. SCHMIDT,
COMMON HERITAGE OR COMMON BURDEN? THE UNITED STATES POSITION ON THE DEVELOPMENT
OF A REGIME FOR DEEP SEA-BED MINING IN THE LAW OF THE SEA CONVENTION

VOL. 28, NO. 4
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voted at the United Nations General Assembly in favor of a resolution endorsing
the new Agreement that essentially amends the deep sea-bed regime (Part XI)
of the 1982 Convention on the Law of the Sea and calls on states to ratify the
Convention. 5 Shortly thereafter the United States signed the new Agreement
and agreed to apply it provisionally; on October 6, 1994, the executive branch
submitted the entire LOS Convention to the Senate for its advice and consent to
ratification. 6 During the period subsequent to its conclusion in 1982 attention
focused on problems with the deep sea-bed regime, notwithstanding the fact that
those issues were principally ideological and not substantive. 7 By resolving the
deep sea-bed regime dispute a considerable number of states, including the United
States and other major industrialized states, will likely become parties. 8
The LOS Convention is important to the substantive interests of all states. It
comprehensively and successfully codifies and progressively develops the international law of the sea for navigation and overflight of the seas, resource and other

recent analysis of the U.S. interest in the deep sea-bed regime, see Panel on the Law of Ocean Uses,
United States Interests in the Law of the Sea Convention, 88 AM. J. INT'L L. 167 (1994) [hereinafter
Panel].
5. Law of the Sea, UNGA, 48th Sess., Agenda Item 36, Res. 48/263 (July 28, 1994). The
UNGA Resolution was proposed by Fiji and a long list of sponsors, including the United States.
Fiji: draft resolution, Law of the Sea, U.N. Doc. A/48/L.60 (June 22, 1994). The Agreement is
attached to the Resolution. The vote was 121 states in favor, none opposed, with seven abstentions
(Colombia, Nicaragua, Panama, Peru, Russia, Thailand, and Venezuela). See letter from U.S. Secretary of State Warren Christopher to the chairman of the U.S. Senate Foreign Relations Committee,
Claiborne Pell (June 30, 1994), CONG. REC. S8095-97 (daily ed. June 30, 1994) [hereinafter Christopher letter]; Ambassador David A. Colson, Deputy Assistant Secretary of State for Oceans, testimony
before the U.S. Senate Committee on Foreign Relations (Aug. 11, 1994) [hereinafter Colson testimony].
6. As of October 1994, there were fifty-two signatories to the Agreement. Many of those signed
subject to ratification; some will not apply it provisionally unless further action is taken on their
part. See also Christopher letter, supra note 5; Colson testimony, supra note 5. On the question of
U.S. provisional application of the Agreement, see Jonathan I. Charney, U.S. ProvisionalApplication
of the 1994 Deep Seabed Agreement, 88 AM. J. INT'L L. 705 (1994).
7. The likelihood of early deep sea-bed mining for minerals is bleak. Recent economic conditions
and the use of substitutes have depressed minerals demand, while alternative, cheaper iand-based
sources of some nodule minerals have been identified. There is little doubt that the market will not
make deep sea-bed mining economically viable before 2025 and probably much later than that.
See U.S. DEPARTMENT OF COMMERCE REPORT TO CONGRESS, DEEP OCEAN MINING (Dec. 1991).
Researchers at the Woods Hole Oceanographic Institution Marine Policy Center have made economic
analyses of the future of deep sea-bed mining. See James M. Broadus, Seabed Materials, 235 SCIENCE
853 (1987); Kenneth 0. Emery & James M. Broadus, Overview: Marine Mineral Reserves and
Resources-1988, 8 MARINE MINING 105 (1989); Porter Hoagland, Status of Technology, Recent
Patent Activity and Technology Transfer Issues in the Field of Deep Sea-bed Mining (January 1992)
(unpublished); Porter Hoagland, Manganese Nodules Price Trends: Dim Prospectsfor Commercialization of Deep Seabed Mining, 19 RESOURCES POL'Y 287 (1993); see also Report of the Group of
Technical Experts to the General Committee of the Preparatory Commission for the International
Seabed Authority and for the International Tribunal for the Law of the Sea, U.N. Doc. LOS/PCN/
BUR/R.32 (Feb. 1, 1994).
8. See supra note 5.
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coastal state zones of national jurisdiction, marine scientific research, and the
settlement of disputes, among many other subjects. 9
Little attention, however, has been given to the importance of the Convention
to the protection of the marine environment. In fact, the Convention probably
contains the most comprehensive and progressive international environmental
law of any modem international agreement. Not only does the Convention successfully address marine environment issues, it serves as a prototype for environmental agreements in other fields. It was, thus, not surprising that in his report
to the 1992 United Nations Conference on Environment and Development (UNCED) the United Nations Secretary-General endorsed the early entry into force
of the Convention, especially on the ground that
[ilt provides a model for the evolution of international environmental law in its incorporation of several newly developed concepts and principles, such as the prevention of
transboundary pollution; the requirement of prior environmental impact assessment,
habitat protection and ecosystem considerations; an integrated approach to various
sources of pollution; and contingency planning against pollution emergencies.I°
Furthermore, UNCED adopted chapter 17 of Agenda 21, which is devoted to
the marine environment. Chapter 17 makes clear throughout that the UNCED considered the 1982 LOS Convention to be the necessary foundation for the environmental
law of the sea." This article examines the LOS Convention in order to demonstrate
its importance to the protection and preservation of the marine environment, and
to international environmental law in general. Focus is not limited to Part XII of
the Convention that expressly addresses the marine environment regime. 2 Thus,
other relevant parts of the Convention that directly relate to the environment are also

9. See Panel, supra note 4; Panel on the Law of Ocean Uses, U.S. Interests and the United
Nations Convention on the Law of the Sea, 21 OCEAN DEV. & INT'L L. 373 (1990); Statement by
Expert Panel: Deep Seabed Mining and the 1982 Convention on the Law of the Sea, 82 Am. J. INT'L
L. 363 (1988); Exchange Between Expert Panel and Reagan Administration Officials on Non-SeabedMining Provisions of LOS Treaty, 79 AM. J. INT'L L. 151 (1985); see also John R. Stevenson &
Bernard H. Oxman, The Future of the United Nations Convention on the Law of the Sea, 88 AM.
J. INT'L L. 488 (1994); Jonathan I. Charney, The United States and the Law of the Sea After Unclos
11-The Impact of General International Law, 46 LAW & CONTEMP. PROBS. 37 (1983).
10. Adoption of Agreements on Environment and Development; Protection and Preservation of
the Marine Environment, Report of the Secretary-General, U.N. Doc. A/CONF. 151/10 (1992),
reprinted in 3 AGENDA 21 & THE UNCED PROCEEDINGS 1623 (Nicholas A. Robinson ed., 1992)
[hereinafter Robinson].
11. Chapter 17 of UNCED Agenda 21 is entitled, Protection of the Oceans, All Kinds of Seas,
Including Enclosed and Semi-Enclosed Seas, and Coastal Areas and the Protection, Rational Use
and Development of Their Living Resources, in REPORT OF THE UNITED NATIONS CONFERENCE ON
ENVIRONMENT AND DEVELOPMENT, VOL. I, RESOLUTIONS ADOPTED BY THE CONFERENCE, U.N.
Sales No. E.93.I.8., reprinted in 4 Robinson, supra note 10, at 305-56. Chapter 17 states that the
1982 LOS Convention, supra note 1, sets forth the rights and obligations of states in regard to the
marine environment, e.g., paras. 17.1, 17.22, 17.44, 17.49, 17.69, 17.77, 17.78, and 17.99. The
program adopted in chapter 17 of UNCED Agenda 21 is predicated upon the legal regime established
by the Convention and was considered as law even before the Convention entered into force.
12. Part XII of the LOS Convention, supra note 1, is entitled "Protection and Preservation of
the Marine Environment" and it includes articles 192-237.
VOL. 28, NO. 4
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examined, including those concerning navigation, exploitation of living resources,
coastal state zones of jurisdiction, deep sea-bed mining, and dispute settlement. This
review makes clear that the LOS Convention is an environmental treaty in the best
sense of the term, progressively protecting the environment3 while at the same time
successfully accommodating other interests in the oceans.'
The focus of the LOS Convention on environmental issues is not surprising.
The Convention was negotiated at the Third United Nations Conference on the
Law of the Sea that began deliberations in 1972. In that same year the Stockholm
Conference on the Human Environment was held. 14 The Stockholm Conference
is the major event that stimulated the widespread attention to the global environment that has continued to the present. Many of the results of the Stockholm
Conference were immediately placed before the Third United Nations Conference
on the Law of the Sea when it convened that year.' 5 This action assured that the
LOS Conference would focus on environmental issues and, as a consequence,
the LOS Convention would stand as one of the most important international
agreements on the subject. As reviewed below, the LOS Convention's entry into
force will substantially advance the protection of the marine environment and
will set a high standard for future environmental treaties.
II. The Significance of the Environment Sections of the
1982 Convention in International Environmental Law
The Law of the Sea Convention addresses the environment in several different
sections. The primary location of articles on the marine environment is in Part XII

13. Other articles that review the general contribution of the LOS Convention to international
environmental law include: Moira L. McConnell & Edgar Gold, The Modem Law of the Sea: Framework for the Protection and Preservationof the Marine Environment?, 23 CASE W. RES. J. INT'L
L. 83 (1991); Alan E. Boyle, Marine Pollution under the Law of the Sea Convention, 79 AM. J.
INT'L L. 347 (1985); and William L. Schachte, Jr., The Value of the 1982 UN Convention on the
Law of the Sea: PreservingOur Freedoms andProtecting the Environment, 23 OCEAN DEV. & INT'L
L. 55 (1992).
14. Report ofthe UnitedNations Conference on the Human Environment, U.N. DOC. A/Conf.48/
14/Corr. 1 (1972), 11 I.L.M. 1416 (1972) [hereinafter Stockholm Report]; see Louis B. Sohn, The
Stockholm Declaration on the Human Environment, 14 HARV. INT'L L.J. 423 (1973).
15. The Stockholm Conference suggested that international environmental issues "should be
handled in a co-operative spirit by all countries, big or small, on an equal footing. Co-operation
through multilateral or bilateral arrangements or other appropriate means is essential to effectively
control, prevent, reduce and eliminate adverse environmental effects resulting from activities conducted in all spheres." Principle 24, Stockholm Report, supra note 14, 11 I.L.M. at 1420-21. This
spirit of global cooperation clearly influenced the LOS Convention. United Nations Secretary-General
Pdrez de Cullar said at the final session of the LOS Conference:
The new law of the sea thus created is not simply the result of a process of action
and reaction among the most powerful countries but the product of the will of an
overwhelming majority of nations from all parts of the world, at different levels of
development and having diverse geographical characteristics in relation to the oceans,
which combined to make a wind of change blow at the universal level.
InternationalLaw Is Irrevocably Transformed, OFFICIAL TEXT, supra note 1, at ixxx.
WINTER 1994
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entitled, "Protection and Preservation of the Marine Environment."' 6 Significant
provisions are also found in the definition of terms used in the Convention, 7 as
well as in articles on the exploitation of living resources in the exclusive economic
zone (EEZ) 8 and on the high seas,' 9 in articles on the exploitation of the resources
of the deep sea-bed, 20 and in Annex III on Basic Conditions of Prospecting,
Exploration and Exploitation of Deep Sea-bed Minerals. 2' These provisions establish a comprehensive framework for the protection and preservation of the marine
environment in the context of the global environment. At the same time, this
regime addresses other potential conflicting interests such as the production of
living and nonliving marine resources; the conduct of navigation, overflight, and
other traditional uses of the seas; and the sovereign independence of states. To
the extent that specific rules or standards are not contained in the Convention,
it establishes procedures for creating such rules and standards through multilateral
decisions, as appropriate. States have entered into many international agreements
that address specific aspects of marine environment protection and preservation.22
The LOS Convention does not attempt to supplant them. Rather, in those instances
it establishes the general standards, framework, and jurisdiction within which
those more specific agreements must operate. 23 The LOS Convention does supplant the prior international law of the sea that paid less attention to the marine
environment.24 In sum, the Convention's regime of the environment represents
an effort to establish optimal progressive norms along with a framework for the
evolution of new norms as developments require.25 The advances made by the

16. LOS Convention, supra note 1, arts. 192-237.
17. Id. art. 1.1(4).
18. Id. arts. 56, 61-73. The EEZ is the area seaward of the 12-nautical-mile territorial sea and
landward of the 200-nautical-mile line drawn from the coastline. For a comprehensive study of the
operation and impact of the EEZ regime of the LOS Convention, see BARBARA KWIATKOWSKI, THE
200 MILE EXCLUSIVE ECONOMIC ZONE IN THE NEW LAW OF THE SEA (1991).
19. LOS Convention, supra note 1, arts. 116-20.
20. Id. art. 145.
21. Id. annex III, art. 17.2(f).
22. See the treaties collected in INTERNATIONAL PROTECTION OF THE ENVIRONMENT: TREATIES
AND RELATED DOCUMENTS (Bernd ROster & Bruno Simma eds., 1975-1992 & Supps.); WORLD
TREATIES FOR THE PROTECTION OF THE ENVIRONMENT (Tullio Scovazzi & Tullio Treves eds., 1992
& Supp.).
23. LOS Convention, supra note 1, art. 237.
24. This prior law was largely codified in the four 1958 Geneva conventions on the law of the
sea that were the product of the First United Nations Conference on the Law of the Sea: Convention
on the Territorial Sea and the Contiguous Zone, Apr. 29, 1958, 15 U.S.T. 2606, 516 U.N.T.S.
205; Convention on the Continental Shelf, Apr. 29, 1958, 15 U.S.T. 471, 499 U.N.T.S. 311;
Convention on the High Seas, Apr. 29, 1958, 13 U.S.T. 2312, 450 U.N.T.S. 11; and Convention
on Fishing and Conservation of the Living Resources of the High Seas, Apr. 29, 1958, 17 U.S.T.
138, 559 U.N.T.S. 285.
25. At the 1992 UNCED in Rio de Janeiro, the U.N. Secretary General submitted a report that
emphasized the significance of the LOS Convention in the field of environmental protection:
(a) It establishes, for the first time in international law-making, a comprehensive legal
framework for the marine environment;
VOL. 28, NO. 4
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Convention would be almost impossible to recreate in the near term by other
means. This fact was clearly recognized by UNCED in chapter 17 of Agenda
21.26

A.

MARINE POLLUTION

1. Standards and Enforcement
While space does not permit a detailed review of all the environment-related
sections of the LOS Convention, a review of the key provisions illustrates the
importance of the Convention to the protection of the environment. The Convention establishes a number of basic environmental principles that have application
well beyond the marine environment. Article 1.1(4) defines "pollution of the
marine environment" in all-encompassing terms that set a high standard for
international environmental protection:
the introduction by man, directly or indirectly, of substances or energy into the marine
environment, including estuaries, which results or is likely to result in such deleterious
effects as harm to living resources and marine life, hazards to human health, hindrance
to marine activities, including fishing and other legitimate uses of the sea, impairment
of quality for use of sea water and reduction of amenities. 27
In Part XII the Convention establishes the foundation for the international
environmental law of the sea. The first fourteen articles of this part (articles 192206) define general rights and obligations of states with respect to the marine
environment. As general rules, these articles could be easily transposed to apply
to other specific environments or the global environment as a whole. These
articles represent a model for international environmental law. They begin with

(b) It provides a means for accommodating the need to protect the environment and
various legitimate uses of the ocean and its resources, particularly navigation;
(c) It embodies a system for sustainable use and development of ocean space and
resources, particularly through the proper conservation and management of living
resources and the protection of marine ecosystems;
(d) It provides a framework for the development of marine science and marine technology and their transfer to developing countries;
(e) It provides a model for the evolution of international environmental law in its
incorporation of several newly developed concepts and principles, such as the prevention of transboundary pollution; the requirement of prior environmental impact assessment; habitat protection and ecosystem consideration; an integrated approach to various
sources of pollution; and contingency planning against pollution emergencies.
Adoption ofAgreements on Environment and Development; Protection and Preservationof the Marine
Environment, Report of the Secretary-General,supra note 10.
26. See supra note 11.
27. LOS Convention, supra note 1, art. 1.1(4). The influence of the LOS Convention's broad
definition of pollution is apparent in recent environmental treaties addressing various environmental
issues. See, e.g., United Nations Conference on Environment and Development: Framework Convention on Climate Change, 31 I.L.M. 849, 853 (1992) (" 'Adverse effects of climate change' means
changes in the physical environment or biota resulting from climate change which have significant
deleterious effects on the composition, resilience or productivity of natural and managed ecosystems
or on the operation of socio-economic systems or on human health and welfare.").
WINTER 1994
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an article that defines, with no qualification, the obligations of states to the marine
environment: "States have the obligation to protect and preserve the marine
environment." 28 The following article acknowledges the "sovereign right [of
states] to exploit their natural resources pursuant to their environmental policies,"
but unlike Principle 21 of Stockholm, this right is clearly made subject to "their
duty to protect and preserve the marine environment." 2 9 Article 194 describes
the measures states must take to reduce and control pollution of the marine
environment. These include all measures necessary to accomplish this objective
using the "best practical means at their disposal.' 30 The Convention also restates
Stockholm Principle 21 in the context of the marine environment, thus obliging
states to take all measures to avoid damage by pollution to other states or areas
beyond their limits of national jurisdiction. 3' This obligation to minimize pollution
of the marine environment to the fullest extent possible applies to all sources of
pollution of the marine environment under the state's jurisdiction or control. 32
At the same time, those measures must not unjustifiably interfere with other
lawful activities in the marine environment. 33 Special attention is given to the
need to "protect and preserve rare or fragile ecosystems, as well as the habitat
34
of depleted, threatened or endangered species and other forms of marine life."
These are all high standards indeed.
This part, however, does introduce one qualification to the broad obligation
to the marine environment. The obligation of states may be subject to the "best
practicable means at their disposal and in accordance with their capabilities. "35
Thus, in theory, a less developed country with limited capabilities may not be
required to take as costly or sophisticated steps as a highly developed state.
Arguably, this qualification introduces a double standard for marine environment
protection. On the other hand, the qualification is limited since it is only attached
to the means to prevent, reduce, and control the marine environment threat, and
not to the duty to protect and preserve the marine environment. It is available
only if the state actually does not have better means at its disposal. The marine
environment regime of the Convention seeks, however, to limit, if not eliminate,
this qualification by obliging other states with the necessary capabilities to assist
and cooperate with other states in order to make these capabilities available,

28. LOS Convention, supra note 1, art. 192.
29. Id. art. 192; Stockholm Report, supra note 14; Sohn, supra note 14.
30. LOS Convention, supra note 1, art. 194.1.
31. Id. art. 194.2.
32. Id. art. 194.3. This article encompasses pollution from land-based sources (including both
those that directly dispose substances into the marine environment and those that transmit them
through the atmosphere), vessels, mining installations, and other sea-based installations and devices.
It emphasizes that states should take measures to prevent accidents and deal with emergencies at
sea.
33. Id. art. 194.4.
34. Id. art. 194.5.
35. Id. art. 194.1.
VOL. 28, NO. 4
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especially to developing countries. 36 If so available to a state, its capabilities are
not limited; thus, its duty to take all necessary steps at its disposal is equally not
limited.
The Convention takes a holistic approach. The obligation to protect and preserve the marine environment must be undertaken in a way that does not pose
risks to other environments. Thus, states have a duty "not to transfer. . . damage
or hazards from one area to another or transform one type of pollution into
another."- 37 Nor may they use technologies that may "introduce alien or new
species into the marine environment that may cause significant or harmful changes
States are obliged to cooperate regionally and globally,39
to that environment.
notify other states when they determine that they are in danger of damage from
pollution, 40 establish contingency plans against pollution, 41 and undertake scientific research and exchange of information regarding the pollution of the marine
environment. 42 They are also obliged to monitor the risks and effects of marine
pollution 43 and to publish the results of these studies.44 The Convention requires
states to make studies of the potential effects of activities that may present substantial risks to the marine environment in order to assess those risks (environmental
impact studies). 45 They are obliged to publish the results of those studies and
make them available to all interested states and international organizations.46
'0

36. Id. arts. 197, 200, 202, 203. This obligation includes the duty, directly or through competent
international organizations, to provide scientific and technical assistance to developing states. Id. art.
202. Industrialized states are required to assist developing nations to protect the marine environment by
providing training to scientists, guidance in developing programs, necessary equipment and facilities,
and advice and other assistance aimed at minimizing the impact of major incidents that threaten to
pollute. Id. Developing nations are explicitly granted "preference" by international organizations
in funding, technical assistance, and utilization of specialized services. Id. art. 203.
37. Id. art. 195. This article requires that states have aduty not to "transfer, directly or indirectly,
damage or hazards" from one area of the marine environment to another, from the marine environment
to other environments (e.g., land or air), or from one type of pollutant (e.g., liquid) to another (e.g.,
gaseous) in order to avoid pollution at sea. Id.
38. Id. art. 196.
39. Id. art. 197. States-either directly or through international organizations-are required to
cooperate on both a global and regional basis in formulating "international rules, standards and
recommended practices" under the Convention for protecting and preserving the marine environment.
Id.
40. Id. art. 198. If a state discovers that the marine environment has been polluted or that it is
"in imminent danger of being damaged" it shall notify other states "likely to be affected by such
damage." Id.
41. Id. art. 199. States in the affected area then shall jointly develop contingency plans for
responding to the pollution. Id.
42. Id. art. 200. States should cooperate to promote scientific research and "shall endeavor to
participate actively in regional and global programmes to acquire knowledge for the assessment of
the nature and extent of pollution." Id.
43. Id. art. 204. States must "endeavor, as far as practicable" to assess the risks or effects of
pollution on the marine environment. Id.
44. Id. art. 205.
45. Id. art. 206. "When States have reasonable grounds for believing that planned activities
under their jurisdiction or control may cause substantial pollution of or significant harmful changes
to the marine environment, they shall, as far as practicable, assess the potential effects of such
activities on the marine environment and shall communicate reports of the results." Id.
46. Id. arts. 205, 206.
WINTER 1994
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These fourteen initial articles of Part XII therefore provide a comprehensive,
progressive, and holistic set of general obligations to the marine environment
unmatched in any other existing international agreement. This comparison holds
true from the basic obligation through to duties to cooperate, to study, and to
avoid collateral damages. Even traditionally difficult problems related to the
reconciliation of the duty to the environment and the sovereignty of states are
effectively addressed, as well as the claims by developing states that they should
not be held to the same high standards as developed states.
The Convention goes on to address states' specific duties with respect to
pollution from land-based sources, 47 from sea-bed activities in areas subject
to national jurisdiction, s from resource development of the deep sea-bed,49
from dumping from vessels,50 from vessel pollution,5 and from or through
the atmosphere. 52 These articles complement the general obligations of states
to protect and preserve the marine environment set out in articles 192 through
206 by codifying the relationship between states' rights to establish and enforce
standards of behavior and the applicable international norms. They include,
for example, the obligation of coastal and flag states to protect the environment
by establishing standards for activities under their jurisdiction or control that
are no less strict than international standards. 53 Such minimum international

47. Id. art. 207. States are obligated to adopt laws and regulations, as well as take other measures
as may be necessary, to prevent, reduce, and control pollution of the marine environment from
land-based sources. Land-based sources include rivers, estuaries, pipelines, and outfall structures.
Id. art. 207.1. In establishing global and regional standards and procedures to prevent pollution from
land-based sources, states are advised to take into account the economic capacity of developing
nations and "their need for economic development." Id. art. 207.4.
48. Id. art. 208. The scope of this article extends to operations in connection with sea-bed
activities subject to the state's jurisdiction as well as artificial islands, installations, and structures
under the state's jurisdiction. Id. art. 208. 1.
49. Id. art. 209. States are required to control pollution of the marine environment from activities
in the deep-sea bed undertaken from "vessels, installations, structures and other devices flying their
flag or of their registry or operating under their authority." Id.
50. Id. art. 210. This article grants coastal states exclusive authority to authorize dumping within
the state's territorial sea and exclusive economic zone or onto its continental shelf. States considering
a request to permit dumping are to consult with other states "which by reason of their geographical
situation may be adversely affected thereby." Id. art. 210.5. See Note, Ocean Dumping Provisions
of the Convention on the Law of the Sea, 11 BROOK. J. INT'L L. 355 (1985).
51. LOS Convention, supra note 1, art. 211. Among other rights, states are permitted to establish
particular requirements for the prevention, reduction, and control of pollution of the marine environment as a condition for the entry of foreign vessels into their ports or internal waters. Id. art. 211.3;
see Daniel Bodansky, Protecting the Marine Environment from Vessel-Source Pollution: UNCLOS
III and Beyond, 18 EcoLoGy L.Q. 719 (1991).
52. LOS Convention, supra note 1, art. 212. States are to adopt laws that reduce pollution of
the marine environment from or through the atmosphere, "applicable to the air space under their
sovereignty and to vessels flying their flag or vessels or aircraft of their registry." Id. art. 212.1.
53. A phrase that typically appears in the above provisions is "[sluch laws, regulations and
measures shall be no less effective than international rules, standards and recommended practices
and procedures." See, e.g., id. arts. 208.3 (sea-bed activities in areas subject to national jurisdiction),
209.2 (deep sea-bed activities), 210.6 (dumping from vessels), 211.2 (vessel pollution). States are
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standards may be found in general international law, treaty law, or standards
established by international organizations. To the extent that an international
organization is authorized to establish standards for the activity, the standards
established by these organizations constitute the mandatory floor for activities
subject to states' jurisdiction or control, even if the particular state is not a
member of the organization.5 4 Thus, so long as that state is a party to the LOS
Convention, it is bound to adopt standards no less strict than those international
standards. This rule is especially significant since it acts to broaden (if not
universalize) international minimum standards established by specialized international organizations. Since the detailed international standards for these
activities are often found in other more specific agreements, this broadened
scope is particularly notable. 55 In other areas detailed international standards
are also absent. 56 It would have been impossible for the Convention to provide
detailed standards in all marine areas, nor would it have been desirable. Rather,
the LOS Convention serves as a framework convention in those areas and
calls for their development within those specific contexts. It sets the floor at
the high standards that are established by the general articles at the beginning
of Part XII, but does not purport to set out the specific rules.
These articles also allow the state with jurisdiction over the activities to exceed
the international minimum standards to protect and preserve the marine environment, but only to the extent that such additional standards would not unreasonably
interfere with other legitimate maritime interests.57 In many cases the state has
unilateral authority to adopt additional standards. 58 Coastal states may, for example, establish operational rules for all vessels in their zones of national jurisdiction,
including the 200-nautical-mile exclusive economic zone, even for foreign-flag
vessels navigating in those zones but not destined for the coastal state's port. 59
The Convention also allows coastal states to establish special rules for particularly

also encouraged to "endeavor to harmonize" their policies at an international level. See, e.g., id.
arts. 207.3 (pollution from land-based sources), 208.4 (sea-bed activities), 210.4 (dumping), 212.3
(atmospheric pollution).
54. See, e.g., id. art. 211.2 ("Such laws and regulations [promulgated under this article] shall
at least have the same effect as that of generally accepted international rules and standards established
through the competent international organization or general diplomatic conference."); see Bernard
H. Oxman, The Duty to Respect Generally Accepted InternationalStandards, 24 N.Y.U. J. INT'L

L. &POL. 109 (1991). States are encouraged to work together to harmonize standards, and to develop
regional and global rules, standards, and practices. See LOS Convention, supra note 1, arts. 207.3
& 207.4, 208.4 & 208.5, 210.4, 211.3, 212.3.
55. See Oxman, supra note 54.
56. Bodansky, supra note 51, at 728-31, 772-74.
57. See, e.g., LOS Convention, supra note 1, art. 211.4 (rules promulgated to regulate pollution
from vessels under the provision must "not hamper innocent passage of foreign vessels").
58. See, e.g., id. arts. 207.1 (land-based sources), 208.1 (sea-bed activities within national
jurisdiction), 210.1 (dumping by flag state vessels), 211.1 (pollution from flag state vessels).
59. See id. arts. 56. 1(b)(iii) (in the EEZ coastal states have jurisdiction for the protection and
preservation of the marine environment), 211.4 (territorial sea), 211.5 (EEZ).
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delicate areas of the sea adjacent to their coasts. 60 The coastal state may not,
however, exceed international standards for design and construction of foreignflag vessels. 6' The reason for this limitation is the risk that such unilaterally
established higher standards could create a patchwork of incompatible vessel
standards that could make international navigation virtually impossible. For those
standards a multilateral solution is preferred in order to accommodate important
international navigation requirements especially for international commerce. The
Convention strikes a similar balance of coastal and maritime interests in foreignflag transit through the territorial sea and straits in innocent passage, 62 through
straits used for international navigation in transit passage,63 through archipelagic
waters in innocent passage, and through archipelagic sea lanes in archipelagic
sea lanes passage. 64
The LOS Convention establishes an obligation to protect and preserve the
marine environment in connection with the development of deep sea-bed resources 65 and provides for detailed rules and regulations by the International
67
Sea-bed Authority (ISA) 66 in order to assure that this obligation is carried out.
Finally and significantly, the Convention imposes on all states international legal
responsibility and financial liability for failure to fulfill their Convention-based

60. See, e.g., id. arts. 211.6 (areas in the EEZ with special oceanographic and ecological conditions), 234 (coastal states may adopt laws regulating marine pollution from vessels in ice-covered
areas within the state's EEZ where "pollution of the marine environment could cause major harm
to or irreversible disturbance of the ecological balance").
61. Id. art. 211.6(c). States are prohibited from enacting laws and regulations requiring foreign
vessels to "observe design, construction, manning or equipment standards other than generally
accepted international rules and standards." Id.; see also id. art. 21.2 (laws and regulations that
states may adopt relating to innocent passage "shall not apply to the design, construction, manning
or equipment of foreign ships").
62. Id. arts. 17-32, 34-36, 45.
63. Id. arts. 37-44.
64. Id. art. 53.
65. Id. art. 145. This article assures that activities related to deep sea-bed mining will be carried
out in a way "to ensure effective protection for the marine environment from harmful effects which
may arise from such activities." Id. In addition to protecting and conserving the natural resources
of the mining site, the article makes specific reference to preventing damage to the "flora and fauna
of the marine environment." Id. art. 145(b).
66. The ISA is the organization established to administer development of resources in the area.
Id. art. 157.
67. Id. annex III, art. 17. l(b)(xii). Article 17 authorizes the rules and regulations of the ISA:
Rules, regulations and procedures shall be drawn up in order to secure effective
protection of the marine environment from harmful effects directly resulting from
activities in the Area or from shipboard processing immediately above a mine site of
minerals derived from that mine site, taking into account the extent to which such
harmful effects may directly result from drilling, dredging, coring and excavation and
from disposal, dumping and discharge into the marine environment of sediment, wastes
or other effluents.
Id. art. 17.2(0.
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obligations provisions established to protect and preserve the marine environment.6
Enforcement of these marine environment protection rules is also comprehensively addressed. 69 These articles represent a significant and creative advance
over earlier international law. They recognize the expanded enforcement interests
and capabilities of the coastal state seaward to the 200-nautical-mile limit against
all vessels that violate Convention-based obligations to the marine environment
in those zones. Furthermore, other coastal states with a foreign-flag vessel in
their port may initiate enforcement actions against the vessel even if it has been
accused of illegally polluting the high seas or waters within another coastal state's
zone of national jurisdiction. 70 Thus, the LOS Convention establishes a comprehensive international enforcement system for the protection of the marine environment. It has no precedent in prior law of the sea or even international environmental law in general.
At the same time, the Convention accommodates the interests of states in
the freedom of navigation by varying the coastal state's unilateral enforcement
authority based upon the severity of the actual or potential damage to the environment and the distance of the event from the shore. Thus, while the enforcement
authority of the state in whose port a foreign ship has voluntarily entered is
broad,71 coastal state enforcement against a foreign-flag vessel navigating that
state's territorial sea (up to twelve nautical-miles from the coastline) is limited
to cases in which "there are clear grounds for believing that [the] vessel . . .
has, during its passage therein, violated" pollution laws of the coastal state in
force consistent with the Convention. 7 2 Such enforcement may include physical
inspection, detention of the vessel, and the institution of enforcement proceedings.7 3 A foreign vessel transiting a coastal state's exclusive economic zone
(twelve to 200-nautical-miles from the coastline), however, has more limited
enforcement authority. The trigger for coastal state enforcement is clear grounds
for believing that the vessel in transit has in the exclusive economic zone violated
applicable international rules or standards or coastal state law conforming to or
giving effect to those rules or standards. 74 In those circumstances, the coastal
state may require the vessel to give it certain information, including its next port

68. Id. art. 235. In addition to imposing this responsibility and liability on states, article 235.3
calls upon states, "[w]ith the objective of assuring prompt and adequate compensation in respect of
all damage caused by pollution of the marine environment," to cooperate in developing criteria and
procedures for assuring adequate compensation, including insurance or compensation funds.
69. Id. arts. 213-222.
70. See id. art. 218.
71. Id. art. 220.1.
72. Id. art. 220.2.
73. Id.
74. Id. art. 220.3.
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of call.75 A physical inspection of the vessel is permitted if "there are clear
grounds for believing that [the foreign] vessel [while] navigating in the exclusive
economic zone. . . committed a violation. . resulting in a substantial discharge
causing or threatening significant pollution of the marine environment ....",76
But that physical inspection is limited to a search for information improperly
withheld by the vessel or "manifestly at variance with the evident factual situation" that a physical inspection is so justified. 77 If the violation rises to "a discharge causing major damage or threat of major damage to the coastline of related
interests of the coastal State, or to any resources of its territorial sea or exclusive
economic zone," the coastal state may institute proceedings and detain the vessel. 78 In all other circumstances the vessel cannot be detained and enforcement
would have to be commenced by a state in whose port the vessel voluntarily
enters or the flag state. In the case of maritime casualties that may result in major
harmful consequences to the coastal state, the Convention preserves the right of
the coastal state to take more forceful actions to protect its interests as is permitted
by international law.79
Port states' authority to undertake investigations and to initiate proceedings
against vessels for pollution in other states' maritime zones and the high seas
assures that vessels accused of illegal pollution will not be able to avoid enforcement actions if they are not immediately subjected to enforcement by the coastal
state. 80 Proceedings may be initiated in future ports of call and may be removed
within six months to the state in whose zone the pollution took place or to the flag
state. 8' In cases of states that have repeatedly failed to carry out their obligations to
take effective enforcement actions against their flag vessels, the Convention per75. Id. ("[T]hat State may require the vessel to give information regarding its identity and port
of registry, its last and its next port of call and other relevant information required to establish
whether a violation has occurred.")
76. Id. art. 220.5.
77. Id.
78. Id. art. 220.6.
79. Id. art. 221. This right may include the destruction of the vessel as was done in the case
of the Torrey Canyon disaster. That event resulted in two international agreements on the subject.
The International Convention Relating to Intervention on the High Seas in Cases of Oil Pollution
Casualties, Nov. 29, 1969, 26 U.S.T. 765, 970 U.N.T.S. 211; Protocol Relating to Intervention
on the High Seas in Cases of Marine Pollution by Substances Other than Oil, Nov. 2, 1973, 34
U.S.T.3407, 13 I.L.M. 605; see EDWARD COWAN, OIL AND WATER: THE TORREY CANYON DISASTER
(1968); CRISPAN GILL ET AL., THE WRECK OF THE TORREY CANYON (1967); Robert C.F. Reuland,
Interferencewith Non-National Ships on the High Seas: Peacetime Exceptions to the Exclusivity Rule
of Flag State Jurisdiction, 22 VAND. J. TRANSNAT'L L. 1161, 1220-29 (1989); Boyle, supra note
13, at 365-69.
80. See LOS Convention, supra note 1, art. 218.1 (when a vessel is within a port of a state,
that state may institute proceedings related to pollution from the vessel outside the internal waters,
territorial sea, or exclusive economic zone of that state).
81. Id. art. 218 (port states institute investigations and proceedings against vessels polluting in
the waters of another state's territorial sea after requested by that state, the flag state, or a state
damaged or threatened by the discharge violation).
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mits coastal states and port states to take enforcement actions against such states'
vessels if they cause illegal marine pollution, even if the flag state seeks to remove
the matter to its jurisdiction. s2 No such removal from the coastal state is required
if the vessel has caused major damage to the coastal state. 83 The Convention
seeks to facilitate fair and effective enforcement of the applicable standards by
requiring the state taking the enforcement action to give notice of that action to
the flag state and all other concerned states, 4 to provide access to witnesses and
other evidence relevant to the prosecution, 5 and to respect the human rights of
the accused.86 Interests in protecting the freedom of navigation are protected by
limiting penalties to monetary awards, 87 requiring the release of vessels after
investigation and after a determination that the vessel is in full conformity with
applicable navigation and environment rules and standards, 88 and providing for
liability by the enforcing state for damages resulting from actions exceeding its
authority. 89 The sovereign immunity of government vessels from foreign state
enforcement is preserved, but at the same time such sovereigns are not released
from the obligation to make their vessels and aircraft conform to the applicable
standards. 90
While the above described articles of the Law of the Sea Convention are
comprehensive, the Convention is also a framework for further and more specialized rules and standards. This framework is apparent from many of the provisions
discussed above.91 It is made express in the last article of this part of the Convention: the provisions of the Convention are without prejudice to specific interna-

82. Id. art. 228.1. Coastal states may institute proceedings to impose penalties for violations
within its territorial sea when the flag state has "repeatedly disregarded its obligation to enforce
effectively the applicable international rules and standards in respect of violations committed by its
vessels." Id.
83. Id.
84. Id. art. 231.
85. Id. art. 223.
86. Id. art. 230.3.
87. Id. arts. 230.1-.2. Article 230.2 qualifies the "monetary penalties only" rule by making
an exception "in the case of a willful and serious act of pollution in the territorial sea."
88. Id. art. 226. Even if an investigation reveals that a vessel violated applicable laws, states
must release the ship "promptly subject to reasonable procedures such as bonding or other appropriate
financial security." Id. art. 226. 1(b). A state may refuse release when such release "would present
an unreasonable threat of damage to the maritime environment." Id. art. 226.1(c). However, in
such a situation, the flag state must be promptly notified and may seek release. Id.
89. Id. art. 232. States are liable for damage or loss attributable to them when enforcement
measures are unlawful or exceed those "reasonably required." Id.
90. Id. art. 236.
91. It is indeed evident that the Convention leaves to states the authority to promulgate specific
laws, rules, and standards necessary to achieve the treaty's larger goals of preventing and responding
to marine pollution. See, e.g., id. arts. 207-212 (all the articles in this section make states responsible
for adopting laws and regulations to "prevent, reduce and control pollution of the marine environment" from various sources).
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tional agreements that further the goals set out in the LOS Convention whether
92
entered into before or after the entry into force of the instant agreement.
2. Dispute Settlement
The LOS Convention's articles on dispute settlement are the strongest of any
environmental treaty to date. It is the only international agreement to establish
a broad compulsory dispute-settlement system for environmental issues. 93 The
compulsory dispute-settlement system is particularly protected in the case of
disputes involving alleged actions by coastal states regarding the marine environment. 94 The compulsory dispute-settlement system is the best guarantee possible
that states parties will fulfill their LOS Convention-based obligations with regard
to the environment. Not only will states that are parties to those procedures be
compelled to do so, but states parties will be encouraged to abide by their LOS
Convention-based obligations since failure to perform those obligations exposes
92. Id. art. 237. This article states:
1. The provisions of this Part are without prejudice to the specific obligations assumed
by States under special conventions and agreements concluded previously which relate
to the protection and preservation of the marine environment and to agreements which
may be concluded in furtherance of the general provisions set forth in this Convention.
2. Specific obligations assumed by States under special conventions, with respect to
the protection and preservation of the marine environment, should be carried out in
a manner consistent with the general principles and objectives of this Convention.
The work of UNCED in Agenda 21, chapter 17 represents one effort to build upon the foundations
laid by the LOS Convention. Id.; see supra note 11.
93. LOS Convention, supra note 1, arts. 286-296. When parties to a dispute fail to settle it in
accordance with the principles underlying article 2.3 of the United Nations Charter, article 286
provides that any dispute concerning the application or interpretation of the LOS Convention shall
be submitted at the request of any party to the dispute to the court or tribunal having jurisdiction
under the Convention.
The LOS Convention allows a state when ratifying or acceding to the treaty to choose one or
more of the following procedures for dispute settlement: The International Tribunal for the Law of
the Sea, the International Court of Justice, an arbitral tribunal (created in accordance with Annex
VII of the Convention, which defines arbitration procedures), and a special arbitral tribunal (created
in accordance with Annex VIII, which defines special arbitration procedures). Id. art. 287. If the
parties to a dispute have not accepted the same procedure for the settlement of a dispute, it may be
submitted only to arbitration in accordance with Annex VII, unless the parties agree otherwise. Id.
art. 287.5.
For an analysis of how the LOS Convention's binding dispute-settlement provisions depart from
traditional procedures for settling international disputes, see DISPUTE SETTLEMENT (Shabtai Rosenne
&Louis B. Sohn vol. eds., 1989), in V UNITED NATIONS CONVENTION ON THE LAW OF THE SEA 1982:
A COMMENTARY (Myron H. Nordquist ed., 1985-); A.O. ADEDE, THE SYSTEM FOR SETTLEMENT OF
DISPUTES UNDER THE UNITED NATIONS CONVENTION ON THE LAW OF THE SEA: A DRAFTING
HISTORY AND A COMMENTARY (1987); GuRDIP SINGH, UNITED NATIONS CONVENTION ON THE LAW

OF THE SEA DISPUTE SETTLEMENT MECHANISMS

(1985); Panel on the Law of Ocean Uses, Statement

by Expert Panel: U.S. Policy on the Settlement of Disputes in the Law of the Sea, 81 AM. J. INT'L
L. 438 (1987). One scholar has argued that the LOS Convention's dispute-settlement provisions
should be incorporated as boilerplate language into other multilateral treaties. John Warren Kindt,
Dispute Settlement in International Environmental Issues: Model Provided by the 1982 Convention

on the Law of the Sea, 22

VAND.

J. TRANSNAT'L L. 1097 (1989).

94. LOS Convention, supra note 1, art. 297. 1(c).
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them to compulsory dispute-settlement procedures. This compulsory disputesettlement system may lead to a binding decision, but it also encourages states
and other entities subject to its requirements to utilize a variety of options to
resolve the dispute short of binding adjudication or arbitration. In addition to
negotiations and other exchanges of views, states may use bilateral or regional
95
procedures, conciliation procedures, and specialized panels.
In a recent article, McLaughlin raises the question whether potential U.S.
environmental objectives would be damaged by joining the LOS Convention
because of the compulsory dispute-settlement system.96 While he concludes that
all U.S. environmental objectives may be obtained under the LOS Convention, 97
he suggests in some parts that U.S. environmental objectives might be obstructed
by the dispute-settlement provisions of the Convention. This is far from the truth,
and McLaughlin essentially admits this as he reviews the pros and cons of the
argument. He points out that the efficacy of unilateral pro-environment actions
is far from proven. 98 Since the compulsory dispute-settlement provisions leading
to binding decisions are not fully applicable to significant aspects of fishery
management in the coastal state's 200-nautical-mile EEZ, the issue is almost
moot. Most fishery actions take place within that zone, making the issue he raises
inapposite. On the other hand, my analysis demonstrates that the Convention
places significant responsibilities to the environment in the EEZ and beyond not
necessarily found in general international law. The LOS Convention's environment duties are not all general international law. 99 Thus, the Convention's entry
into force for the United States would add to and strengthen this law.
More on point, as a party to the LOS Convention the United States would have
standing to seek enforcement of the Convention's environmental rules against all
states parties, not only those that cause effects directly to the United States.ic°
Thus, the U.S. rights to enforce international standards worldwide would be
enhanced and the global environment better protected. The dispute-settlement
articles of the LOS Convention will necessarily promote these enforcement activities. They will also deter states from violating their international obligations from
fear of litigation. The litigation itself will help to clarify these obligations.

95. Id. arts. 279-285 & Annexes V & VIII.
96. Richard B. McLaughlin, UNCLOS and the Demise of United States Use of Trade Sanctions
to Protect Dolphins, Sea Turtles, Whales, and Other InternationalMarine Living Resources, 21
ECOLOGY L.Q. 1 (1994).

97. Id.at 78.
98. Id.at 26-27.
99. Jonathan I. Charney, The United States and the Revision of the 1982 Convention on the Law
of the Sea, 23 OCEAN DEV. & INT'L L. 279 (1992), reprinted in THE NEW LAW OF THE SEA: NEW

WORLDS, NEW DISCOVEaES 379 (Edward L. Miles & Tullio Treves eds., 1993).
100. Jonathan I. Charney, Third State Remedies in InternationalLaw, 10 MICH. J. INT'L L. 57
(1989); Jonathan I. Charney, Third State RemediesforEnvironmentalDamage to the World's Common
Spaces, in INTERNATIONAL RESPONSIBILITY FOR ENVIRONMENTAL HARM 149 (Tullio Scovazzi &

Francesco Francioni eds., 1991).
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Furthermore, as this article argues, the substantive duties of states parties
regarding the environment throughout the oceans are substantially advanced by
the Convention. In addition, as McLaughlin admits, even under treaty obligations
unilateral actions may be permitted under international law to enforce legal obligations., 0' On the other hand, the Tuna/Dolphin controversy upon which he relies
that arose under the GATT is inapposite. It turned on a product/process distinction
that has no relevance to the LOS Convention.' 0 2 Thus, a careful study of the
interplay of general international law, the LOS Convention's substantive obligations, and the dispute-settlement provisions demonstrate that the global environment, as well as the environment of the United States, will be better protected
by the entry into force of the LOS Convention with the United States as a party.
B.

MARINE LIVING RESOURCES

The protection and preservation of the living resources of the marine environment are also promoted by the LOS Convention. The definition of "pollution
of the marine environment" includes "harm to living resources and marine
life."' 03 The duty to protect and preserve the marine environment' °4 includes the
obligation that "measures taken . . . shall include those necessary to protect and
preserve rare or fragile ecosystems, as well as the habitat of depleted, threatened
or endangered species and other forms of marine life. "' 05
In addition, more specific articles apply directly to the exploitation of the living
resources of the seas. They are found in the articles that describe the regimes for
the exclusive economic zone' °6 and the high seas.'o7 The Convention recognizes
the coastal state's authority over living-resource exploitation in the EEZ.'°8 No
single authority is established for the high seas beyond the EEZ where the freedom

101. McLaughlin, supra note 96, at 66-69; Case Concerning the Air Services Agreement of 27
March 1946 (United States v. France), 54 I.L.R. 304 (Dec. 9, 1978).
102. See John H. Jackson, World Trade Rules and Environmental Policies: Congruenceor Conflict?, 49 WASH. & LEE L. REV. 1227 (1972); Thomas M. Schoenbaum, Free InternationalTrade
and Protection of the Environment: Irreconcilable Conflict?, 86 AM. J. INT'L L. 700 (1972).
103. LOS Convention, supra note 1, art. 1.1(4).

104. Id. art. 192.
105. Id. art. 194(5).
106. Id. arts. 56, 61-73.
107. Id. arts. 116-120.

108. Id. art. 56.1. It defines coastal States "sovereign rights for the purpose of exploring, exploiting, conserving, and managing the natural resources" of the EEZ, and jurisdiction over the

"establishment and use of artificial islands, installations and structures," over marine research, and
over "the protection and preservation of the marine environment" in the EEZ. While article 56 in
its entirety grants coastal states authority over EEZ living resource exploitation, art. 56.1(b)(iii)
qualifies these rights by emphasizing the duty to preserve and protect the marine environment. See

also id. arts. 61-73 (other rights and duties of coastal states regarding exploitation of resources within
the EEZ). Article 56.2 requires coastal states to take into account the rights of other states and the

provisions of the Convention while exercising their rights and duties in the EEZ. Id.
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of fishing for all states applies.'0 9 These EEZ rights of coastal states are, however,
qualified by the Convention. Thus, in the EEZ the coastal state has the obligation
to manage fisheries to promote the optimum utilization of the living resources by
taking into account a wide variety of conservation, environmental, and economic
factors that extend well beyond the mere maximization of the production of a particular fish stock. "0 This analysis must be based upon the best scientific evidence
available. 1 ' In managing such resources the coastal state is called upon to cooperate
and coordinate with other interested states" 2 and to "co-operate with each other
in the conservation and management of living resources in the areas of the high
seas." "1 3Such cooperation is specifically addressed in regard to stocks that occur in
6
the EEZs of two or more states, "4highly migratory species, 15 marine mammals,"
anadromous stocks,' 7 and catadromous species. " 8
The freedom of all states to fish on the high seas beyond the 200-nautical-mile
limit is qualified by the obligation to give due regard for the interests of other
states and the duty to conserve.' As in the case of the EEZ, the obligation to
conserve the living resources of the high seas includes the obligation to determine

109. Id. art. 87.1(e). The freedom of fishing on the "high seas [is] open to all States whether
coastal or land-locked," provided their actions are exercised under the terms of the Convention. Id.
110. Id. arts. 61-62. Under article 61, coastal states are directed to determine the allowable catch
of living resources by utilizing the best scientific knowledge available to ensure that living resources
are managed effectively and protected from over-exploitation. The article calls for international
cooperation among coastal states and stresses that preservation measures should be designed to
maintain or restore populations of harvested species at levels which can produce the "maximum
sustainable yield." Id. arts. 61.1, 61.2. These duties are qualified by "relevant environmental and
economic factors, such as, the needs of the fishing communities and the special requirements of
developing countries." Id. In taking such measures states also are to consider effects on interdependence of stocks and minimum international standards. Id. art. 61.3. In keeping with its goal of
"optimum utilization of the living resources" in the EEZ, article 62 authorizes coastal states to
determine their capacity to harvest the allowable stock. For coastal states unable to harvest their
entire stock, the article provides guidelines to assist such states in establishing laws and regulations
governing the actions of foreign nationals allowed to fish in that EEZ in compliance with conservation
efforts. Id. art. 62.4. Coastal state compliance with these obligations is not subject to compulsory
dispute settlement. Id. art. 297.3(a). But the coastal state may be required to participate in conciliation
procedures. Id. art. 297.3(b).
11. Id. art. 61.2.
112. Id. arts. 61.4, 61. 5.
113. Id. art. 118.
114. Id. art. 63. Where the stocks are shared by two or more coastal states, the Convention directs
states to coordinate measures to ensure conservation and development of such stocks. Id.
115. Id. art. 64.
116. Id. art. 65.
117. Id. art. 66. "Enforcement of regulations regarding anadromous stocks beyond the EEZ shall
be by agreement between the State of origin and the other States concerned." Id. art. 66.3(d).
118. Id. art. 67. According to this article, "[i]n cases where catadromous fish migrate through
the exclusive economic zone of another State, . . . the management, including harvesting, of
such fish shall be regulated by an agreement between [the coastal State where the species spend
a greater part of their life cycle) and the other State . . . [to] ensure the rational management
of the species ...." Id.
119. Id. arts. 87.1(e), 87.2, 116.
WINTER 1994

898

THE INTERNATIONAL LAWYER

the allowable catch that would permit the maximum sustainable yield as qualified
by relevant environmental and economic factors. 0 This judgment is to be based
upon the best available scientific evidence taking into consideration a broad range
of facts that look to the entire ecosystem, as well as to relevant economic and
management considerations.' 2
These provisions establish the conservation standards for fishing on the high
seas and progressively develop international law. General international law requires all states to refrain from actions that cause damage to the environment of
the world's common spaces, such as the high seas and the Antarctic. 22 The LOS

Convention gives more substance to this law by establishing duties to conserve
the living resources of the high seas and identifying
the specific information and
2 3
standards necessary to carry out that obligation.
The specific obligations contained in these articles of the LOS Convention
establish standards states clearly can follow in determining catch levels and maintaining conservation goals. They are more advanced than even the recently

adopted conservation principles set out in the World Charter for Nature,

24 the

25

UNCED Convention on Climate Change, and the UNCED Rio Declaration on
Environment and Development. Those principles are no
match for the standards,
26
obligations, and procedures of the LOS Convention.
Recent developments have highlighted the need to clarify even further the
system for conserving the living resources of the seas. In the central Bering Sea
area beyond the 200-nautical-mile EEZs of the regional coastal states, popularly
known as the "donut hole," the United States recently took the position that
120. Id. art. 119.1(a).
121. Id. art. 119.2.
122. Stockholm Report, supra note 14, Principle 21. According to Principle 21, "States have...
the responsibility to ensure that activities within their jurisdiction or control do not cause damage to the
environment of other States or of areas beyond the limits ofnational jurisdiction." (Emphasis added.)
123. Id. arts. 116-120. In particular, see article 118, which directs states to cooperate in conservation efforts.
124. The World Charter for Nature was adopted by the United Nations General Assembly with
the specific goal of conserving natural resources for future generations. In it, states are called upon
to "[s]afeguard and conserve nature in areas beyond national jurisdiction." However, the means to
achieve this goal are not specifically stated. The World Charter for Nature, U.N.G.A. Res. 37/7
(1982), 22 I.L.M. 455, 460 (1983).
125. The UNCED Framework Convention on Climate Change, May 9, 1992,31 I.L.M. 849(1992)
[hereinafter Climate Change Convention]. It entered into force with the necessary fifty ratifications on
March 21, 1994. United Nations Framework Convention on Climate Change, March 7, 1994; United
Nations Climate Change Convention to Enter intoforce March 21, 1994, BNA INT'L ENVTL. DAILY,
Jan. 10, 1993; Climate Change, 5 INT'L ENVTL. NEWS 3 (Mar. 1994). This Convention seeks to stabilize
greenhouse-gas concentrations in the atmosphere at a level that would prevent damage to the world
climate system. Climate Change Convention, supra, art. 2. Parties are urged to take "precautionary
measures to anticipate, prevent or minimize the causes of climate change." Id. art. 3.3.
126. The Rio Declaration on Environment and Development, June 14, 1992, U.N. Doc. A/Conf.
151/5/Rev. 1, reprinted in 31 I.L.M. 874, 878 (1992). Principle I I of the Rio Declaration directs
states to enact effective environmental legislation: "Environmental standards . . . should reflect the
environmental and development context to which they apply."
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excessive foreign fishing in that area threatens the viability of living resources
in its EEZ.127 The United States asserted that pollack stocks fished by the Japanese
are straddling stocks and that the high levels of catch in the donut hole adversely
damage that part of the stock found in the United States EEZ. 2 s Japan contended
that the pollack stock of the donut hole is completely independent of the stocks
in the EEZ. 2 9 Due to the nature of this dispute, the United States government
was under considerable pressure from domestic interest groups to extend its
authority beyond the EEZ in order to protect those stocks. This unilateral interest
of the coastal state, however, must be balanced with the rights of all states to
fish on the high seas and the duty to conserve these resources required by the
LOS Convention. Accordingly, a multilateral solution was required. 30 Thus, a
regulatory regime on fishing in the donut hole was accepted by all the states in
the region and other states that had engaged in fisheries there. 3 ' Similarly, fishing
on the high seas by use of extremely long pelagic driftnets allegedly indiscriminately captures large quantities of living marine resources, depleting stocks in
quantities that are not sustainable. 32 While the LOS Convention calls upon states
to cooperate to avoid practices that exceed the maximum sustainable yield, no

127. Edward L. Miles & William T. Burke, Pressureson the United Nations Convention on the
Law of the Sea of 1982 Arising from New Fisheries Conflicts: The Problem of Straddling Stocks,
20 OCEAN DEV. & INT'L L. 343, 348 (1989).
128. Id.
129. Id.
130. Contra, Miles & Burke, supra note 127, at 350. Miles and Burke suggest that although
multilateral solutions are preferable, this approach is unlikely to find support among the fishing
interests of the coastal states. Their solution to this problem is to tilt the arrangements in the favor
of coastal states "while significantly constraining the unfettered exercise of coastal state jurisdiction."
Id. They find authority for such action in article 116 that declares that the right to fish on the high
seas is subject to rights, duties, and interests of coastal states. Such a formula, according to the
authors, would also serve the interests of the distant water fishery states because it is the "only
alternative to unilateral or bilateral extensions of coastal state jurisdiction." Id.
131. The Convention on the Conservation and Management of Pollack Resources of the Central
Bering Sea was adopted by the United States, Russia, Japan, Poland, South Korea, and China.
Pursuant to the agreement annual harvest levels and national quotas will be set for the area by a
conference of the parties. Central Bering Sea Agreement, 5 INT'L ENVTL. NEWS 7 (Mar. 1994);
US and Russia Agree on Bering Sea Fishing, N.Y. TIMES, Jan. 13, 1994, at A10.
132. Large-Scale Pelagic Driftnet Fishing and Its Impacts on the Living Marine Resources of the
World's OceansandSeas, U.N.G.A. Res. 44/225, U.N. Doc. A/R.44/225 (March 15, 1990) reprinted
in 29 I.L.M. 1555(1990); UnitedNations Conferenceon StraddlingFish Stocks and Highly Migratory
Fish Stocks, U.N.G.A. Res. 47/192 para. 1, U.N. Doc. A/Res./47/192, reprinted in 23 LAW OF
THE SEA BULLETIN 14 (June 1993) (calling for a conference to address the problems of high seas
fisheries); Implementation of the Decisions and Recommendations of the United Nations Conference
on Environment and Development; Sustainable Use and Conservationof the Marine Living Resources
of the High Seas, United Nations Conference on Straddling Fish Stock and Highly Migratory Fish
Stocks, Report of the Secretary-General,U.N. Doc. A/48/479 (Oct. 7, 1993); Barbara Kwiatkowska,
The High Seas Fisheries Regime: At a Point of No Return?, 8 INT'L J. MAR. & COASTAL L. 327,
329, 341-45, & nn.6, 44 (1993); Miles & Burke, supra note 117, at 348. For a view that driftnet
fishing on the high seas is not a serious problem, see William T. Burke et al., The United Nations
Resolutions on Drifinet Fishing: An Unsustainable Precedentfor High Seas and Coastal Fisheries,

25

OCEAN DEV. & INT'L L.

127 (1994).
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specific institution or regulatory system is established by the Convention. It does,
however, provide the necessary framework for a solution. In the case of extremely
long pelagic driftnets, negotiations produced a resolution at the United 33Nations
General Assembly that is reported to have "eradicated" the practice.'
These disputes attracted widespread attention at the United Nations and at
UNCED. As a consequence, international efforts to further develop effective
regimes to manage fishery resources of the seas are in progress within the framework of the LOS Convention marine resource regime, particularly the United
Nations Conference on Straddling Fish Stocks and Highly Migratory Fish
Stocks. 134 The current direction of the negotiations is based upon the LOS Convention duty of coastal states and fishing states concerned with a high seas fish stock
to consult and adopt conservation measures that must be followed by all who seek
to exploit the fishery. 135 A consultation forum for a specific fishery established by
the adjacent coastal states and other states engaged in exploiting those resources
would implement the obligations specified by the Convention. Thus, states are
to jointly fix an allowable catch that does not exceed the maximum sustainable
yield and takes into account a broad range of relevant facts identified by the LOS
Convention. This determination executes the Convention's requirement that states
act to conserve and cooperate in regard to the exploitation of the resources of
the seas. 136 States that fail to conform to the allowable catch limit violate their

133. Burke, supra note 132, at 75; Large-Scale PelagicDrifinet Fishing and Its Impacts on the
Living MarineResources of the World's Oceans andSeas, U.N.G.A. Res. 44/225, U.N. Doc. A/Res./
44/225, (Mar. 15, 1990) reprintedin 29 I.L.M. 555 (1990); see also Conventionfor the Prohibitionof
Fishing with Long Driftnets in the South Pacific, 29 I.L.M. 1454 (1990); Kwiatkowska, supra note
132, at 329.
134. U.N. Doc. A/48/479, supra note 132, at 3, para. 10(c) ("The debate has confirmed that
the 1982 United Nations Convention on the Law of the Sea mnust be the legal framework within
which conservation and management for the [straddling fish stocks and highly migratory fish] stocks
must be developed .... ")
135. This Conference has produced the Negotiating Text, Prepared by the Chairman of the Conference, Implementation of the Decisions and Recommendations of the United Nations Conference on
Environment and Development: Sustainable Use and Conservation of the Marine Living Resources
of the High Seas: United Nations Conference on Straddling Fish Stocks and Highly Migratory Fish
14
(Oct. 7, 1994). It seeks to
Stocks, Report of the Secretary-General, U.N. Doc. A/48/479, p.
conservation and management
in
such
fisheries
to
establish
mandate coastal and fishing states engaged
measures for the stock. All relevant coastal and fishing states are required to participate and to abide
by the measures adopted thereby. This text may form the basis for a convention on the subject. See
also Kwiatkowska, supra note 132, at 330, 338-40; David E. Pitt, U.N. Aids Fear New Cod Wars
as Fish Decline, N.Y. TIMES, Mar. 20, 1994, at All.
136. Id. arts. 116-120. Other related developments include the adoption at a Food and Agriculture
Organization (FAO) conference in February 1994 of the Agreement to Promote Compliance with
International Conservation and Management Measures by Fishing Vessels on the High Seas, 33
I.L.M. 968 (1994). The agreement is designed to deter reflagging of vessels undertaken to avoid
compliance with international conservation and management measures. FAO Reflagging Agreement,
5 INT'L ENVTL. L. NEWS 7 (Mar. 1994); Commission Welcomes Adoption of Agreement on Fishing
Vessels, REUTER EUR. COMMUNITY REP. (Nov. 23, 1993). Prepared Statement of Ambassador David
A. Colson before the U.S. Senate Foreign Relations Committee on the Agreement to Promote Compliance with International Conservation and Management Measures by Fishing Vessels on the High
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obligation to conserve and cooperate and may be excluded from a high seas
fishery. Such a mandatory regime implements the relevant LOS Convention articles on fishing conservation.
It should be clear from this brief review of the articles on the conservation of
marine living resources that the LOS Convention establishes a comprehensive
regime for the protection, preservation, and development of these resources. It
balances the interest in resource exploitation with the interest in protecting the
biomass as a whole. Decisions must take into account a wide range of information
gathered from the best scientific evidence available. These articles do not resolve
all relevant questions nor do they establish a complete system for automatically
implementing these rules. Rather, they establish a substantial and necessary foundation for a wise and effective resource management system for the living resources of the seas.
In Agenda 21 the states participating at the UNCED endorsed the Convention's
environment regime. 137 The importance of the Law of the Sea Convention for
the marine environment is clear. The LOS Convention serves as a model solution
to other environmental issues of global concern.

Seas, June 28, 1994, LEXIS, Federal News Service. In addition, Japan, New Zealand, and Australia
have entered into talks regarding the conservation of blue-fin tuna. Japan Callsfor Global Control
of High-Seas Fishing, UNITED PRESS INT'L, Mar. 29, 1994.
137. Chapter 17 of UNCED Agenda 21, supra note 11.
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